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PER CURI AM

Chri st opher Shane Colin appeals fromhis conviction and
sentence following a guilty plea to a single count of possession of
a firearm as a convicted felon, in violation of 18 U S.C
88 922(g), 924 (2000). Finding no plain error in the district
court’s inposition of Colins sentence under the sentencing
gui delines, we affirm

Colin submtted an initial brief pursuant to Anders V.
California, 386 U S. 738 (1967). Foll ow ng the issuance of the

Suprene Court’s opinion in United States v. Booker, 125 S. C. 738

(2005), Colin filed supplenental briefs in which he argued the
district <court’s inmposition of sentence violated his Sixth
Amendnent right to trial by jury.

I n Booker, the Suprene Court held that the nandatory
manner in which the federal sentencing guidelines required courts
to i npose sent enci ng enhancenents based on facts found by the court
by a preponderance of the evidence violated the Sixth Amendnent.

See Booker, 125 S. C. at 746, 750 (Stevens, J., opinion of the

Court). The Court renedied the constitutional violation by
severing two statutory provisions, 18 U S.C. A § 3553(b)(1) (West
Supp. 2005) (requiring sentencing courts to inpose a sentence
wi thin the applicable guideline range), and 18 U . S.C. A 8§ 3742(e)
(West 2000 & Supp. 2005) (setting forth appellate standards of

review for guideline issues), thereby naking the guidelines



advi sory. United States v. Hughes, 401 F.3d 540, 546 (4th Cr.

2005) (citing Booker, 125 S. C. at 756-67 (Breyer, J., opinion of
the Court)).

After Booker, courts nust calculate the appropriate
gui deline range, consider the range in conjunction with other
rel evant factors under the guidelines and 18 U S.C A § 3553(a)
(West 2000 & Supp. 2005), and inpose a sentence. |If the district
court inposes a sentence outside the guideline range, it nust state
its reasons for doing so. Hughes, 401 F.3d at 546. This renedi al
schenme applies to any sentence inposed under the nandatory
gui del i nes, regardl ess of whether or not the sentence violates the
Si xt h Anendnent . Id. at 547 (citing Booker, 125 S. C. at 769
(Breyer, J., opinion of the Court)).

Because Colin did not object to the district court’s
i nposition of sentence, he nust denonstrate that any error in the
court’s application of the guidelines constituted plainerror. 1d.
at 547-48. To denonstrate plain error, he nust establish that
error occurred, that it was plain, and that it affected his
substantial rights. 1d. Applying this standard, we concl ude t hat
the district court did not commt reversible error either by
establishing a base offense level of twenty-four on account of
Colin’s two prior felony convictions or by enhancing that offense
level by two points on the ground that the offense involved a

stolen firearm



First, the district court’s consideration of Colin’s
prior felony convictions in the calculation of his base offense

| evel does not run afoul of Booker. See Booker, 125 S. C. at 756

(reaffirmng right of district court to consider prior convictions

in the context of application of guidelines); United States v.

Cheek, 415 F.3d 349 (4th G r. 2005) (holding that, under the Sixth
Amendnent, the fact of a prior conviction need not be submtted to
the jury or admtted by the defendant for it to serve as a
perm ssible basis for a sentencing enhancenent). Nor did the
district court commt reversible error by enhancing Colin’s of fense
| evel by two points on account of its finding that the offense
involved a stolen firearm Wi | e Booker and Hughes dictate a
conclusion that nmandatory application of this sentencing
enhancenent by the district court was erroneous! and that the error
was plain, we decline to recognize the error because it did not
infringe Colin's Sixth Anendnent rights. As noted, Colin s two
prior convictions required the district court to set a base offense
| evel of twenty-four. Conmbined with Colin’s crimnal history
category of V, this yielded a sentencing range of 92 to 115 nont hs’

i mprisonnment. Colin’ s sentence of 105 nonths fell squarely within

Just as we noted in Hughes, 401 F.3d at 545 n.4, “[w e of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the time” of Colin’s sentencing.
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this range.? Accordingly, Colin cannot show that the application
of the judicially determ ned enhancenent for an offense that
involved a stolen firearm violated his rights under the Sixth
Amendnent .

W |likew se <conclude that the district court’s
application of a nmandatory guidelines schenme does not anpunt to
plain error. Qur review of the sentencing transcript discloses no
evi dence that the district court felt constrai ned by the guidelines
range or that it wished to sentence Colin below that range. See

United States v. Wite, 405 F.3d 208, 223 (4th Cr. 2005)

(declining to presune prejudice in the absence of judicial
statenents relating to alternative sentence). Accordingly, Colin
cannot denonstrate plain error on the basis of a nandatory
application of the guidelines schene.

Finding no neritorious issues upon our review of the
record, we affirm the judgnent of the district court. We deny
counsel’s nmotion to withdraw. This court requires that counse
informher client, inwiting, of his right to petition the Suprene
Court of the United States for further review If the client

requests that a petition be filed, but counsel believes that such

2As in United States v. Evans, 416 F.3d 298 (4th G r. 2005),
for purposes of determ ning whether Colin’s Sixth Amendnent rights
were infringed by the district court’s error, we conpare the
sentence inposed on Colin against the guideline range that was
properly determ ned before that range was adjusted to account for
the three-point reduction in offense level Colin received for
acceptance of responsibility.




a petition would be frivol ous, then counsel may again nove in this
court for leave to withdraw fromrepresentation. Counsel’s notion
must state that a copy thereof was served on the client. e
di spense wi th oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.
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